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Introduction 

1 	 The Court of Justice of the European Union (CJEU) has previously held that a woman 

who ceases employment as a result of the physical constraints of pregnancy and the 

aftermath of childbirth retains her worker status provided that she intends to return to 

work or job seeking within a 'reasonable period' of giving birth. This is known as the 

‘Saint Prix’ judgment (see ADM C1510 et seq). 

2 	 In a subsequent CJEU judgment1, the CJEU has ruled that there can be no difference 

in the treatment of 

1. 	 a pregnant EEA self-employed person, who gives up their economic activity due 

to the physical constraints of the late stages of pregnancy and the aftermath of 

childbirth and 

2. 	 an EEA worker in similar circumstances. 

1 Dakneviciute (C-544/18) 



 

 

 

 

 

 

 

  

  

3 	 This Memo advises on the above CJEU judgment1 that holds that a self-employed 

EEA national who ceases self-employment because of physical constraints of the late 

stages of pregnancy and the aftermath of childbirth will retain the status of being self-

employed, provided that she returns to self-employment (whether the same or 

different self-employment) or employment within a 'reasonable period' after the birth of 

her child. 

1 Dakneviciute (C-544/18) 

BACKGROUND 

4 	 Ms Dakneviciute, a Lithuanian national, had been employed in the UK since 2011, 

working at night. After learning she was pregnant in December 2013, she decided to 

take up self-employment from 25 December 2013. From 11 May 2014, she received 

Maternity Allowance. Her child was born on 8 August 2014. 

5 	 After a period of inactivity between 22 July 2014 and the end of October 2014, Ms 

Dakneviciute continued to work as self-employed, on a marginal basis before ceasing 

that activity because her income had become insufficient. She then claimed JSA(IB) 

on 10 February 2015 before taking up employment in April 2015. 

6 	 On 27 August 2014, Ms Dakneviciute applied for Child Benefit. On 1 February 2015, 

her claim was rejected on the ground that she lacked a right to reside. On appeal, the 

First-tier Tribunal (FtT) found in favour of the claimant on 29 September 2015. Her 

Majesty’s Revenue and Customs department appealed against that decision, to the 

Upper Tribunal (“UT”). 

7 	 By an interim decision of 12 January 2017, the UT set aside the decision of the FtT as 

having erred in law. The UT found that, from 22 July 2014 to 9 February 2015, Ms 

Dakneviciute’s economic activity was marginal, such that she had ceased to be 

economically active during that period. According to the UT, it was common ground 

that 

1. 	 the reason why Ms Dakneviciute ceased all genuine and effective economic 

activity was because of the physical constraints of the late stages of pregnancy 

and the aftermath of childbirth, and 

2. 	 her return to economic activity, first by way of job seeking and then by way of 

employment,  

both occurred within a reasonable period after the birth of her child. 



 

 

 

 

 

 

 

 

 

 

8 	 The UT decided to stay the proceedings and to refer the question to the Court of 

Justice for a preliminary ruling on: 

Whether Article 49 TFEU must be interpreted as meaning that a woman who ceases 

self-employed activity in circumstances where there are physical constraints in the late 

stages of pregnancy and the aftermath of childbirth, retains the status of being self-

employed, provided that she returns to the same or another self-employed activity or 

employment within a reasonable period after the birth of her child? 

CJEU JUDGMENT 

9 	The CJEU1 held that, in order to establish entitlement to Child Benefit, it was important 

for the UT to know whether, during the period from 22 July 2014 to 9 February 2015, 

during which, according to the facts found by the UT, Ms Dakneviciute ceased and 

then resumed a self-employed marginal activity due to the physical constraints of the 

late stages of pregnancy and the immediate aftermath of childbirth, she had, under EU 

law, the right to reside in the UK. 

1 Dakneviciute (C-544/18) 

10	 Having regard to Article 1(a) of Directive 2004/38 (“the Directive”), the CJEU held that 

it was clear that the Directive is intended to set out the conditions governing the 

exercise of the primary and individual right of Union citizens to move and reside freely 

within the territory of the Member States. In particular, the condition laid down in 

Article 7(1)(a) of that Directive, which includes Union citizens having a right of 

residence in another Member State for longer than three months, if they are workers 

or self-employed persons in the host Member State. 

11	 The CJEU held that Article 7(3) of the Directive, which sets out the criteria in which a 

Union citizen who is no longer a worker or self-employed person nevertheless retains 

that status, and the correlate right of residency, does not cover the case of a woman 

who temporarily gives up work because of the late stages of her pregnancy and the 

aftermath of childbirth. Nevertheless, the CJEU held that Article 7(3) of the Directive 

does not list exhaustively the circumstances in which a Union citizen who is no longer 

a worker or self-employed person in the host Member State will nevertheless retain 

the status of ‘worker’ for the purposes of Article 7(1)(a) and, consequently, the right of 

residence derived from that status. 

12	 The CJEU held that, the fact that the physical constraints of the late stages of 

pregnancy and the immediate aftermath of childbirth require a woman to give up work 

during the period needed for recovery, does not in principle deprive her of the status of 

‘worker’ within the meaning Article 45 TFEU. The fact that she was not actually 



 

 

 

  

 

 

 

  

 

 

 

available to the employment market of the host Member State for a few months does 

not mean that she has ceased to belong to that market during that period, provided 

she returns to work or finds another job within a reasonable period after confinement1. 

1 Saint Prix (C-507/12, paras 40 and 41). 

13	 In the present case, the UT asked whether the interpretation set out in the previous 

paragraph 12, adopted in the context of a situation falling within the scope of a 

‘worker’1, could be applied to the case of a ‘self-employed person’2. 

1 TFEU, Art 45; 2 Art 49 

14	 The CJEU held that Articles 45 and 49 TFEU afford the same legal protection. They 

held that all the provisions of the Treaty on freedom of movement for persons are 

intended to facilitate the pursuit by Union nationals of occupational activities of all 

kinds throughout the European Union, and preclude measures that might place Union 

nationals at a disadvantage when they wish to pursue an activity in the territory of a 

Member State other than their Member State of origin. 

15	 The CJEU Held that a Union citizen would be deterred from exercising her right to 

freedom of movement if, in the event that she was pregnant in the host Member State 

and gave up self-employed activity as a result, if only for a short period, she risked 

losing her status as self-employed in that Member State. 

16	 The CJEU held that employees and self-employed persons are in a comparable 

vulnerable position if obliged to stop working, and therefore cannot be treated 

differently as regards retention of their right of residence in the host Member State. 

Having regard to Article 8(1) of Directive 2010/41, the CJEU held that it follows that a 

woman who ceases to be self-employed because of the physical constraints of the 

late stages of pregnancy and the immediate aftermath of childbirth cannot be treated 

differently, as regards the retention of her right of residence in the host Member State, 

to a woman in employment in a comparable situation. 

17	 They further held that these considerations are supported by Article 16(3) of Directive 

2004/38. In as much as an absence for an important event such as pregnancy or 

childbirth does not affect the continuity of the five years of residence in the host 

Member State required for the granting of a right of permanent residence, the physical 

constraints of the late stages of pregnancy and the immediate aftermath of childbirth, 

which require a woman to give up work temporarily, cannot result in that woman losing 

her status as self-employed. 

18	 The CJEU ruled that Article 49 TFEU must be interpreted as meaning that a woman 

who ceases self-employed activity due to the physical constraints in the late stages of 



 

 

 

 

  

 

 

 

 

 

    

   

   

   
  

   

pregnancy and the aftermath of childbirth retains the status of being self-employed, 

provided that she returns to the same or another self-employed activity or employment 

within a reasonable period after the birth of her child. 

ADVICE FOR DMS 

19	 From 20 September 2019, ADM Guidance at C1528 should no longer be followed. 

From this date, an EEA national woman who ceases self-employed activity1 due to the 

physical constraints in the late stages of pregnancy and the aftermath of childbirth 

retains the status of being self-employed, provided that she returns to 

1. 	 the same or another self-employed activity or 

2. 	 employment or 

3. job seeking
 

within a reasonable period after the birth of her child.  


1 TFEU Art. 49 

REASONABLE PERIOD 

20 	 From 20 September 2019, DMs may make an award of UC to an EEA national who 

1. 	 gives up or stops seeking self-employment due to the physical constraints of the 

late stages of pregnancy and 

2. 	 at the outset of their claim, expresses an intention to return to their previous 

self-employment, or find another job, by the end of the 41 week period 

following the birth of their child. 

An award of benefit may be made for up to 52 weeks, commencing 11 weeks 
before the expected date of confinement and ending 41 weeks after (but a shorter 
award period may be relevant if the claim is made closer to the expected date of 
confinement). 

ANNOTATIONS 

Please annotate the number of this memo (21/19) against ADM paragraphs: 

C1528 (Heading) 



 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                            

   

CONTACTS 

If you have any queries about this memo, please write to Decision Making and 

Appeals (DMA) Leeds, 3E19, Quarry House, Leeds. Existing arrangements for such 

referrals should be followed, as set out in Memo DMG 04/19 - Obtaining legal advice 

and guidance on the Law. 

DMA Leeds: November 2019 

The content of the examples in this document (including use of imagery) is for illustrative 

purposes only 


